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rich sources. The Tang Code (Tanlii Shuyi), first promulgated in AD 652 with 502
articlédin total, contained not only legal provisions, but also commentaries which
traced-the-historical origins of various provisions.!* The earliest published law is
believed to have been the ‘Book of Punishment’ (Xingshu), which was inscribed ona
set of brorze tripod vessels probably in 536 BC.* More recently, archaeologists have
uniearthed covenant texts dating back to the Spring and Autumn Period (770-481
BC);:thus confirming the existence of written law during that period.’* The bamboo
strips found in 1975 contain strikingly sophisticated laws and institutions from
the Qin Dynasty (221-206 BC). These legal arrangements, it is claimed,'” perhaps
represent the most advanced stage of legal development of the time in the world. It
hasbeen demonstrated by these discoveries that law in traditional China was much
more prominent in social life than was previously understood.”
The traditional legal system, which continued from one dynasty to another for
severa] thousand years, was seemingly deliberately broken off by modern legal reforms
at the turn of the 20th century. It was further repudiated from 1949 onwards as

Lesprit des lois has played a large role in inducing such a misconception, which is common
in the West and has not been entirely dispelled even among the writings of well-informed
scholars. See MacCormack, supra note 2, at xiii-xiv.
15 Chinese Encyclopaedia — Law (Zhongguo Dabaike Quanshu - Faxue) (Beijing/Shanghai: The
Chinese Encyclopaedia Press, 1984), at 579-80.
16 The texts have been lost. The belief in their existence is based on references and discussions
in many historical records and Chinese classics. See Bodde & Morris, supra note 2, at 16;
Zhang Jinfan, et al. (eds.), A Chinese Legal History (Zhongguo Fazhi Shi) (Beijing: Press of the
Masses, 1986), at 58. On the basis of these references, Chinese scholars often trace Chinese
legal history back to the 23rd - 21st century BC. See Zhang Jinfan, et al. (eds.), id., at 13;
Chen Guyuan, An Outline of Chinese History (Zhongguo Fazhishi Gaiyao), 4th edition (Taipei:
Sanmin Shuju, 1970), at 43-44; Dai Yanhui, A Chinese Legal History (Zhongguo Fazhishi), 3rd
edition (Taipei: Sanmin Shuju, 1971), at 1. Some western scholars also believe that Chinese
legal tradition can be traced back to Shang (1766-1122 BC), see H.G. Creel, ‘Legal Institutions
and Procedures during the Chou Dynasty), in J. A. Cohen, R.R. Edwards & F-M. C. Chen
(eds.), Essays on China’s Legal Tradition (NJ: Princeton, 1980), at 28-29,

7 Turner, supra note 12, at 26.

On the basis of a study of these unearthed covenant texts, a prominent legal historian, Professor

Zhang Jinfan, has argued that Chinese legal history can be traced back to much earlier than

the 21st century BC, the date commonly accepted by Chinese scholars. See Zhang Jinfan, A

Collection of Papers on Legal History (Fashi Jianliie) (Beijing: Press of the Masses, 1988),at 1

& 27-28.

1 Zhang Jinfan (1988), id., at 2.

2 Turner, supra note 12, at 25. This is particularly true if we not only see law as being state
positive law. As will be shown below, civil matters in traditional China were often left not
unregulated but to be dealt with largely by local customary laws.
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| In Confucianism, a government based on virtue meant that the ruler was a
sage who observed benevolence (ren) and social rightness (yi) as the basic roots of
government; and that the ruler himself possessed all morality and set an example for
his stibjects. Thus, in reply to a question concerning the conduct of good government,
Confucius said: ‘Set yourself as an example to the people both in conduct and in
physical labour’? As such, the Confucian idea of government has been described
a3 a government of ‘rule by man’?” But perhaps this should be understood to be
‘government lies in man’

. 'The word li expressed a very comprehensive idea and had an extraordinarily
wide range of meanings.?” It can be translated as ceremonies, rituals, or rules of
sacial conduct.* It regulated social relations, curbed the natural desires of man, and
cultivated moral habits. In fact, ‘Confucianists called all rules which upheld moral
habits and served to maintain social order by the generic name of 1i"*"

s :Li thus was a set of general rules governing proper conduct and behaviour by
which rulers could maintain an ideal social order. It was never a body of detailed”
rules designed to deal with all situations, but a general instrument for training
character and nourishing moral force.* However, li was not a set of rules universally
applicable to all men, but rather varied according to one’s status in society and in
ithe family. This was a very basic principle of government in Confucianism. To

Confucianists, to govern was to ‘rectify names’ (zheng ming), i.e. each class of things

should be given a name which had certain implications attached to it, in order to

regulate a society in an orderly and hierarchical fashion. Confucius once replied to
his disciple concerning the question of ruling a state: “The one thing needed first

[to rule a state] is the rectification of names’*

% Cited in Chang Chi-yun, ‘Confucianism vs. Communism, (no. 2, 1959) 2 Chinese Culture 1,
at 32. For many similar Confucian passages, see Chang Chin-tsen, ‘Li and Law’, (no. 2, 1960)

2 Chinese Culture, at 6.

¥ Yu Ronggen, ‘Questioning the Theory of Rule by Man in Confucianism and Rule of Law in
Legalism’, (no. 4, 1984) Law Science Quarterly (Faxue Jikan) 60.

% Tung-tsu Ch'il, supra note 2, at 257. .

» Indeed, Confucianists saw it as their duty to dedicate their whole lives to studying and
interpreting the meaning of li, which they believed was created by the ancient sage.

% Fung Yu-lan, supra note 2, at 147; T'ung-tsu Ch'di, supra note 2, at 230.

3 Chang Chin-tsen, supra note 26, at 4. For further discussions on the concept of /i in Confucian-
ism, see T'ung-tsu Ch'ii, supra note 2, at 226-241.

2 Tung-tsu Ch'ii, supra note 2, at 230.

% Benjamin Schwartz, ‘On Attitudes Toward Law in China, reprinted in J.A. Cohen, The Criminal
Process of the People’s Republic of China 1949 - 1963: An Introduction (Cambridge: Harvard

University Press, 1968), at 64.
% Fung Yu-lan, supra note 2, at 41.
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This well-ordered society, according to Confucianism, consisted of five cardinal
relations of men. They were the relationship of ruler and minister; of father and son;
of husband and wife; of elder brother and younger brother; and of friend and friend.
Out of the five, three clearly belonged to the family, but the remaining two could also
be conceived of in terms of the family: The relationship between the ruler and the
minister could be seen as analogous to that between the father and son, while that
between friend and friend was like the one between elder and younger brother.* In
fact, the concept of family was one of the fundamental concepts in Confucianism,
and the concept of state was only an extension of that of family. Individuals were
no more than members of a family or a social group; there was little significance
for their separate and independent existence, least of all the appreciation of liberty
and individual rights.* To govern a state was similar to regulating a family, which
was achieved through the cultivation of individual morality, as the Confucian social
formula suggested: cultivating the personality - regulating family life - ordering a
state — ensuring world peace (xiushen - gijia - zhiguo - pingtianxia).”” The fusion of
the concept of family with that of state thus provided a basis for elevating morality
to the status of state law.* ’

Corresponding to the concept of I, the Chinese family system was a hierarchical
system. Members were differentiated according to criteria of generation, age, degree
of relationship and sex, with one’s status determining one’s different obligations and
duties.* Citizens of a state, like members in an extended family, were similarly ranked
as noble and humble, with varying levels of superordination and subordination.®

% Ibid., at 21.

% SeeLucian W. Py, “The State and the Individual: An Overview Interpretation’, in Brian Hook

(ed.), The Individual and the State in China (Oxford: Clarendon Press, 1996), at 16-24.

Itis stated in the Great Learning, one of the Confucian classics, that: “The ancients who wished
to illustrate illustrious virtue through the kingdom, first ordered well their own states, Wishing
to order well their states, they regulated their families, Wishing to regulate their families, they
first cultivated their persons’. Cited in T ung-tsu Ch'ii, supra note 2, at 255.

In fact, a great part of Confucianism is the rational justification or theoretical expression of
the Chinese family system as a social system. See Fung Yu-lan, supra note 2, at 21-22. Xun-zi
(Hsun tzu), also a great Confucian scholar, once replied when asked about ways of governing
a country: ‘T have heard only about self-cultivation, but never about ways of governing a
country’. Cited in T’ung-tsu Ch'ii, supra note 2, at 255.

A Confucian passage says: “The father should be kind, the son filial, the elder brother af-
fectionate, the younger brother respectful, the husband good-natured, the wife gentle, the
mother-in-law kind, the daughter-in-law obedient ~ all in conformity to li". Cited in Chang
Chin-tsen, supra note 26, at 2. For further discussions on the hierarchical relationship, see
T’ung-Tsu Ch'i, supra note 2, at 226-231.

One Confucian passage states: ‘there must be gradations of the noble and the ignoble, differ-

ences of dress for different people, and different positions for high and low officials at court’
Cited in Chang Chin-tsen, supra note 26, at 2.
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human relationships.* o
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completely even though the concept of law was rarely deliberated l;}ll . mez:
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21 Cited in Fung Yu-lan, supra note 2, at 41.

£ Cited in Chang Chin-tsen, supra note 26, at 2.

©  Mencius, cited in Fung Yu-lan, supra note 2, at 151.
T’ung-Tsu Ch'ii, supra note 2, at 239.

4 The character of ‘fa’ (law), however, was commonly used interchange.able w%th th; ;:h:;;c;e;
‘xing’ (punishment). See further discussions of the concept of law in sections 2. .

below.
% Confucius, cited in Bodde & Morris, supra note 2, at 21.
¢ Tung-Tsu Ch'ii, supra note 2, at 268.
4 Xyun-zi, cited in T"ung-tsu Ch'ii, supra note 2, at 269.
9 See T'ung-tsu Ch'il, supra noté 2, at 271
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after their commission’.% Tol Confucianist, law had only short-term effects whereas
lihad a broad and permanent influence on members of the society.

Confucianists also opposed the improper application of laws, requiring that
people should be educated before they could be punished by law. Confucius once
said: “To put the people to death without having instructed them; - this is called
cruelty. To require from them, suddenly, the full task of work, without having given
them warning; - this is called oppression’5 To him, not to instruct people and to
put them on trial was to kill the innocent. He insisted that if the law was improper

the people should not be punished, for the guilt was then not on the side of the
people.? -

2.3. Legalism

In strong contrast to the Confucian conception that all men are educable, Legalists
believed that man was naturally evil.* Their main concern was thus primarily with
eﬁl behaviour, and the primary function of law in their conception was to prevent
evil, not to encourage good behaviour.* Thus Legalism was primarily associated
with the concept of punishment, indeed, severe punishment.

To a Legalist, neither moral influence could determine the social order, nor
the virtue of the ruler be powerful enough to transform society or create order or
disorder.> To him, a uniform law was the only means to govern a state, and law must
be universally applicable to all.* The commonly cited Legalist idea of government is
summarised as ‘ignoring the [difference between] the close, the remote, the noble
the humble, and evaluating all by the law’.5” On the basis of the face value of this ide;
of government, many Chinese scholars have since the 1920s held the view that the
historical struggle between Confucianism and Legalism was the struggle between

% Cited in Chang Chin-tsen, supra note 26, at 4.

Cited in T'ung-tsu Ch'ii, supra note 2, at 252.

See T'ung-tsu CK’ii, supra note 2, at 252,

Fung Yu-lan, supra note 2, at 162.

Thus, a good. ruler ‘seeks offences and not virtue’ and ‘punishes the bad people, but does not
reward the virtuous ones’ See T’ung-tsu CK'ii, supra note 2, at 261. There were however also
Legalists who emphasised equally the importance of rewards in ruling a country. See Wu

Chunlei, ‘On Different Conceptions of Law in Different Historical Periods in Our Country’,

(ro. 1, 1996) Journal of Gansu Institute of Political Science and Law (Gansu Zhengfa Xueyuan
Xuebao) 7.

T’ung-tsu Ch'ii, supra note 2, at 257.

One of the famous teachings of Legalism is that ‘[o]rder cannot be changed because of the

will of the ruler. Order is more important than the ruler’ See T’ung-tsu Ch'ii, supra note 2
at 244, ’

Cited in Chinese Encyclopedia - Law, supra note 15, at 97,
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thé-idea of rule by man and the rule of law.*® However, this interpretation is not
without major problems. Firstly, Legalists neither opposed social differentiation
befween the noble and the humble or between the ruler and the ruled, nor did they
réject privileges for the nobles and rulers; though they considered such matters
minorirrelevant and even a hindrance to the governing of a state.” Equality before
the law had its own specific connotation: “The ruler creates the law; the ministers
abide by the law; and subjects are punished by the law. All (the ruler, the minister,
the superior, the inferior, the noble, and the humble) are subject to law’.®* Indeed,
the real objectives of Legalist theory were ‘to respect the position and prerogative
of the prince and to support authoritarian policies’®* Secondly, although Legalists
defined law in many ways, such as ‘measures’, ‘rules’, and ‘codified books’,** they all
emphasised severe punishment, and some even advocated that ‘bad law is better
than no law’.% This conception was derived from their belief that human nature was
inherently evil and that, therefore, only ‘force and powér can suppress violence and
that kindness and leniency cannot put an end to social anarchy’.#* One of the most
famous Legalists, Han Fei Zi, once said that: ‘Tt is by means of strict penalties and
heavy punishments that the affairs of state are managed”.** Shang Yang, whose reform
helped the Qin State to conquer other states and unify China, said: ‘Nothing is more
basic for putting an end to crimes than the imposition of heavy punishment’,* and
‘in applying punishments, light offences should be punished heavily’.?” The Legalists
believed that law was the order imposed by the state to suppress individuals’ desires
on the grounds that it was the nature of man to seek profit and avoid harm and that,
therefore, rewards and punishments were two effective ways of governing, i.e. to
establish the interdicts and commands of the state.%®
As Legalists diametrically opposed the Confucian idea of ‘rule by man, they
also advocated strict regulation of and control over government officials (backed

% See Yu Ronggen, supra note 27, at 60-61.

% Tung-tsu Ch'li, supra note 2, at 241-2.

®  Guan Zi (Kuan Tzu), cited in Yu Ronggen, supra note 27, at 62.

¢ Chang Chin-tsen, supra note 26, at 7.

6  See Chinese Encyclopedia - Law, supra note 15, at 97.

@ i Zi, cited in Yu Ronggen, supra note 27, at 62.

6  Cited in Chang Chin-tsen, supra note 26, at 12. See also Bodde & Morris, supra note 2, at
18.

&  Cited in Chang Chin-tsen, supra note 26.

¢ Cited in Chang Chin-tsen, supra note 26.

7 The Book of Lord Shang, translated by Dr. J.J.L. Duyvendak (the University of Chicago Press,
1928), at 258.

% Fung Yu-lan, supra note 2, at 162.
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by severe punishment) and, thus, the establishment of a sophisticated and complex
system of administrative law.% b

Not only did the Legalists reject the Confucian idea of government by virtue
they also believed power and terror were the only tools that a ruler needed to gove'rr;
a state.” The only dynasty established with the help of Legalism, the Qin Dynasty
(221-207 BC), was a short-lived reign of terror,” which ended the first (and onl )
pf:riod of ‘a hundred schools of thought contending with each other’ in ChineZe
history, when all books of teaching of other philosophical schools were burned, and
when Confucianists were buried alive en masse. ’

In short, the legacy left by the Legalists are the concept of law as severe punish-
ment and the need for detailed regulation and control of government officials. Its

important principle of equality before the law, however it was interpreted, di
entirely after the end of the Qin Dynasty.” erpreted, disappeared

2.4. State Orthodoxy and Practice - the Confucianisation of Law

Confucianists are often described as educators and moralists, but they were also
statesmen.” Legalists too were largely politicians who had a keen understandin of
real and practical politics and provided practical solutions to rulers for the problfms
t}}ey faced. They were thus known as ‘men of methods’ (fashu zhishi).” Thus, the
c%1spute between Confucianism and Legalism was more than philosophical con,ten-
tion; it was a political struggle for supremacy and domination in state ideology and
hence state politics. ¥

The struggle for ideological supremacy must be understood within the framework
of the Chinese concept of ‘Great Uniformity’ (dayitong). This was first associated

¢ MacCormack, supra note 2, at 4-5.

™ Yu Ronggen, supra note 27, at 63.

n .. ‘ .
Qin is also known as ‘the state of tiger and wolf’. Its unification of China was based on its

milita d . ‘
2t l;}; 'power and the brutal and ruthless ideology of Legalists. See Fung Yu-lan, supra note

MacCormack, supra note 2, at 5.

T’ung-tsu Ch'ii, supra note 2, at 263. One of the well-know: i i

) 0te 2, . - n Confucian teachings is ‘academic
ey‘tcellence leads‘ to oﬂicxlaldom’. Indeed, Confucius himself spent 14 years travelligng to different
kmgdox:ns .seekmg official appointment. See Kuang Yamin, A Critical Biography of Confucius
(Kunazi Pingzhuan) (Jinan: Qiru Press, 1985), ch. 2.

See Ft'mg Yu-lan, supra note 2, at 156. As pragmatic politicians, their rejection of the ideas
of various schools of philosophy was for appearances only; they actually took whatever the
found' useful from these ideas for the purpose of government. Indeed, two of the most famouz
Legalists, Li Shi and Han Fei Zi (Li Ssu and Han Fej Tzu) were students of one of the most
;ﬁg{f Clonfucianists, Xun Zi (Tsun Tsu). For a brief account of the origin of Legalism, see
u-lan, supra note 2, at 30-37. For i i ]
i 117: o Yot 155.01 6?e relations between Legalism and other schools of
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with political or territorial unity, which was said to be a desire of all people long
before the first unification of China by the First Emperor of Qin.” In order to achieve
political unity, Qin took the measure, among others, of imposing unification of
thofight. With the help of the Legalists, in particular that of Li Si (Li Ssu), this idea
of political unity was extended to include the imposition of one government, one
history, and one way of thinking.’ Thus the unity achieved by Qin also meant the
end of the political and ideological pluralism found during the preceding Warring
Period, and philosophical contention became a struggle for survival.

The succeeding dynasty, the Han Dynasty (206 BC - AD 220), inherited the concept
of political unity of the Qin and continued its unfinished work of building up a new
political and social order.” This resulted in the second attempt at ‘Great Uniformity’
in Chinese history, though the approach taken was somewhat different.”

While Qin rule only allowed the existence of one school of thought, during the
Han Dynasty only one ‘ideology’ was supposed to be dominant in state teaching,
but private teaching of different philosophies was still allowed. However, the study
of Confucianism was required as a compulsory qualification for candidature for
official positions.” Thus came about the so-called ‘Confucianisation of law’, that
is, the incorporation of the spirit, and sometimes the actual practice, of Confucian
teaching into legal form.®

While Emperor Wu (140-87 BC) of the Han Dynasty elevated Confucianism
to the level of the only state teaching, it was the Confucian attitude of treating
law as a supplementary or secondary tool for governing a state that facilitated the
process of the Confucianisation of law. Gradually, the supplementary function of
punishment was increasingly emphasised by Confucianists, and thus eventually
the ultimate Confucianisation of law in the Han period occurred.® This process is

closély associated with the philosopher Dong Zhongshu (Tung Chung-Shu, 179-104
BC) and his philosophy.

The philosophy of Dong Zhongshu is a mixture of theories of Confucianism,
Yin-Yang, the third of the major schools of philosophy to influence China’s legal

> Fung Yu-lan, supra note 2, at 180.

7 Hence the above-mentioned burning of all books other than Legalist teachings, and the killing
of Confucianists. Books of medicine and other technologies were spared as they were seen
as having nothing to do with ‘ideology’. See Fung Yu-lan, supra note 2, at 205.

77 Fung Yu-lan, supra note 2, at 191.

78 Fung Yu-lan, supra note 2, at 205.

”  Fung Yu-lan, supra note 2, at 206.

®  For further discussions on this political background, see Fung Yu-lan, supra note 2, at 204-
206.

8 See T'ung-tsu Ch'il, supra note 2, at 267-273.
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tradition, and that of the Five Elements.®? According to him, the five elements of
the universe corresponded with the five human relations,® thus justifying the dif-
ferentiated social relations within Confucianism. The theory of Yin- Yang meanwhile
justified the supplementary function of punishment in governing a state, with 1,
being Yang, as the first instrument, and punishment, being Yin, as a supplementary
tool for governing a state.* In this way he laid down the theoretical foundation for
the harmonisation between Confucianism and Legalism.

Dong Zhongshu persuaded Emperor Wu to unify state ideology by placing
Confucianism in a dominant position, and it was to remain the sfate orthodoxy in
China for nearly two thousand years. However, this Confucianism was now very
different from that of the previous Chou and Warring States periods, having absorbed
many ideas from other rival schools, including, of course, Legalism.%

Eventually the gap between Ii and law (punishment) was filled during a later
dynasty, when the Tang (T’ang) Code was enacted in AD 653, bringing about the
ultimate completion of the process of Confucianisation of law.* This process was
further reinforced by the direct influence of Confucianism on the administration of
justice. Since official positions required the study of Confucianism, and judicial and
administrative functions were not separated, Confucian scholars thus controlled the
interpretation of the law in addition to controlling its formulation and revision.?’
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Fung Yu-lan, supra note 2, at 192-193. The philosophy of Yin-Yangand that of the Five Elements
are inter-related; they are both theories of cosmology. The Chinese Yin-Yang philosophy
explains the origin of the world: the interaction of Yang (originally meaning sunshine, and
later developed to represent masculinity, activity, heat, brightness, dryness, hardness, etc.)
and Yin (originally meaning absence of sunshine, later developed to represent femininity,
passivity, cold, darkness, wetness, softness, etc.) produces all phenomena of the universe. The
philosophy of the Five Elements explains the structure of the world: the universe consists of five
powers (Wood, Fire, Soil, Metal, and Water). For further discussion on the very complicated
philosophy of Yin-Yang and the Five Elements, see Fung Yu-lan, supra note 2, at 129-142,

That is ruler and minister, father and son, husband and wife, elder brother and younger
brother, and friend and friend”

83

For further discussion of the philosophy of Dong Zhongshu, see Fung Yu-lan, supra note
2, at 191-206. Dong Zhongshu was however not the first philosopher to approach law with
Yin-Yang and Five Elements philosophies. See Wang Limin, ‘Yin-Yang and Five Elements
and Ancient Law in Our Country’, (no. 4, 1994) Law Review (Faxue Pinglun) 74.

For a discussion of changes of Confucianism in Chinese history, see Ting Wei-chih, “The
Phases of Changes in Confucianism’, (no. 12, 1978) Studies in History (Lishi Yangjiu) 25; Duan
Qinguan, ‘A Brief Discussion on the Evolution of Legal Ideology in Qin and Han Dynasties’,
(no. 5, 1980) Studies in Law (Faxue Yanjiu) 45; and Bodde & Morris, supra note 2, at 27. Some
scholars have thus declared that Confucianism since Han was no longer genuine Confucian

teaching, but fake, distorted and imposed ‘Confucianism’ manipulated by the ruling elites.
See Kuang Yamin, supra note 73, at 29, .

See T’ung-tsu Ch'ii, supra note 2, at 267-279, and Bodde & Morris, supra note 2, at 27-29,
T’ung-tsu Ch'ii, supra note 2, at 275-276,
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fThe most extreme practice of Confucianisation of law was the direc.t application
of the Confucian classics in judging cases, the Chungiu Jueyu (Iu'dgmg Cases l?y
Chungiu) initially started by Dong Zhongshu and followed, to various degrees, in
asties.®®

late'lilcllzlcj)utcome of all this was that the Legalists’ concept of equality before th‘e la:w
(with, of course, the ruler being above the law) was replaced by‘ t}‘1e Cc?nfuaamst
differentiation of social status. Law increasingly became an administrative tool for
determining and maintaining social order, with the state at ?he .centre._ Because t:e
concept of law remained that of punishment, the Confucianisation oflawled to the
establishment of a harsh and detailed system of penal law, and the ena:ct.ment. of an
enormous number of regulations, which may be called law for adn}lmstratlon, in
Chinese history. Thus the Chinese concept of Fa Zhj (li.terally means rule oflaw’ or
“rule by law’) came to be associated with harsh despot'ls.m, .heavy ril:ance on force,
and oppressive demands on the people by an interventionist state.

Although Confucianism remained enshrined as the state orthodoxy from the Han

Dynasty until the late Qing reform of law at the turn of the 20Fh century, in fﬁﬂ-wti-ci
Legalism was never entirely discarded. Hence rulers were said to be (.30n c?lx-ns
in appearance but Legalist in reality’* In other words, in state p.ractlce Leg ism
continued to provide its methods and solutions for g(.wernment, while Confucianism
was upheld as a desired and ideal order for the society.

2.5. The Legacy of History

The influence of legal and cultural heritage on contemporary China doFs not, perhaps,
derive directly from the specific teaching of Confuciamsr'n or Legalism, but rathe;
from the traditional patterns of thinking (morality v. pumshment.), the structure o

institutions (the family as a central unit), conceptions and assumptlon.al?out l:aw (law
as punishment), and the function of law (law as a political and ad‘rr.nmst}:atlve. tool
for maintaining social order). Confucianism, and indeed all traditional teachings,
have been out of fashion ever since the May 4th Movement in 19.19. In other WordgI
contemporary Chinese law has few direct links with the imperial legal heritage. ]
Hence, traditional legal cultures cannot explain the str.uctu%re and contents o

contemporary Chinese laws. These are based on the immediate circumstances (what

8  Chungiu (Ch'un-chiu) was a Confucian classic. See T'ung-tsu CR'ii, supra note 2, at 275-
276.

®  See Schwartz, supra note 33, at 65; and, Duo Fu & Liu Fan, ‘On Chinese thodox Ije.gal
Culture and Its Modernisatior!, (no. 2, 1988) Journal of the South-Central Institute of Political
Science and Law (Zhongnan Zhengfa Xueyun Xuebao), at.61-69.

% Fung Yu-lan, supra note 2, at 215.

St Thus one Chinese scholar has asserted that if Confucius was now given a copy of the wsstern
code and a Chinese code for him to identify which one was Chinese law, he would now mistake
the western code as Chinese law and vice versa. See Fan Zhongxin, supra note 5, at 138.
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the Chinese call ‘reality’). The prevailing political ideology of the time in question

will better explain the meaning of any specific legal provisions, but the values and

techniques of traditional Chinese law continue to influence contemporary legal
thinking and practice. , '

In this section, we will outline the fundamental features of traditional Ch{::se

en

law as evidenced in state positive law,® which has continued to influence and
shape contemporary Chinese law.

(1) Law as a political tool: In contrast to Western legal tradition, traditional Chinese
law was not attributed to any divine origin, although Taoism and Buddhism did have
some influence.** Both Confucianism and Legalism were primarily concerned with
determining and maintaining a desired social order. Thus law in China was first and
foremost a political tool, operating in a vertical direction, with its primary concern
being state interests, rather than on a horizontal plane between individuals. As such
it was not very interested in social regulations among autonomous individuals,
and least of all in defending individual rights against the state. In this sense the
initial stimulus of traditional Chinese law was therefore also unrelated to economic

7 As alluded to earlier (supra note 20), a large part of social life in civil relations was dealt

with by customary laws in traditional China. However, because of their scattered nature
and informal operation, it is difficult to draw any general conclusions from these customary
laws. For studies on customary laws in traditional China, see Liang Zhiping, Customary Law
in Qing Dynasty: Society and State (Qingdai Xiguan Fa: Shehui yu Guojiao) (Beijing: China
University of Political Science and Law Press, 1996); Liang Zhiping, The Pursuit of Harmony
in Natural Orders: A Study on Chinese Traditional Legal Culture (Xungiu Ziran Zhixu Zhong
De Hexie: Zhongguo Chuantong Falii Wenhua Yanjiu) (Beijing: China University of Political
Science and Law Press, 1997); Gao Qicai, On Chinese Customary Law (Zhongguo Xiguan
Fa Lun) (Changsha: Hunan Press, 1995); Li Zhimi, Ancient Chinese Civil Law (Zhongguo
Gudai Minfa) (Beijing: Publishing House of Law, 1988); Gao Huanyue, “The Uniqueness of
Ancient Chinese Civil Law’, (no. 3, 1997) China Law 90; Kong Qingming, Hu Liuyuan &
Sun Jiping (eds.), A History of Chinese Civil Law (Zhongguo Minfa Shi) (Changchun: Jilin

People’s Press, 1996); Hui-chen Wang Liu, The Traditional Chinese Clan Rules (New York:

Association for Asian Studies, 1959); Mark Elvin, The Pattern of the Chinese Past (Stanford:

Stanford University Press, 1973); Francis LK. Hsu, Under the Ancestors’ Shadbw (New York:

Columbia University Press, 1948); Zhao Xudong, Power and Justice: Dispute Resolution in
Rural Societies and Plurality of Authorities (Quanli Yu Gongzheng ~ Xiangtu Shehui de Jiufen

Yu Quanwei Duoyuan) (Tianjin: Tianjin Ancient Books Publishing House, 2003); Su Li,
Roads to Cities ~ Rule of Law in Transitional China (Daolu Tongxiang Chengshi - Zhuanxing
Zhongguo de Fazhi) (Beijing: Law Press, 2004); and Tian Chengyou, Local Customary Law
in Rural Societies (Xiangtu Shehui Zhong de Minjianfa) (Beijing: Law Press, 2005).

?  Bodde & Morris, supra note 2, at 10 & 12-13; Zhang Jinfan (1988), supra note 18, at 36; and
Pye, supre note 36, at 17, Whether Chinese law was comparable to natural law is however
controversial. See Turner, supra note 12, at 27; Peerenboom, supra note 2.

* T'ung-tsu Ch'it, supra note 2, at 226.

*  Bodde & Morris, supra note 2, at 4; Jones, supra note 6, at 4.
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development, although some contemporary Chinese sckfo.lars have. arg;ed that law
was often used to implement ‘economic reforms’ in traditional China.

. .o
1(2 ) Law as an administrative tool: Largely as a legacyfof the tmﬂtilenf:;izfrla;(teigoalllls%,1 ;
iti i iti Iso a tool for state admi .
traditional Chinese positive law was a : e O
isti tablished and developed since
sophisticated and complex bureaucracy es th
eriod facilitated the development of, and was backed .by, an eq'ually sophxst’flcatzi
End' highly developed system of administrative law, with its %%n}:ary atte:ll_ _1qntE‘_t_
judicati lief of Chinese rulers
i than on adjudication. It was the be :
e etor i i jects’? Thus detailed rules on
‘the wi is officials, not his subjects’. ta
the wise emperor governs his o ) cts’”? ' ed 1 )
officials’ obligations and powers, such as the Tang Liu I?quﬁ); Ming Hui Dian, an
ing Hui Di i ly and systematically.
ing Hui Dian were codified separately ti
? \gNith law as an administrative tool, it is not surprising ;o note that ﬂll:,:; :v:; ::i
i The administration of justice wasa
concept of the separation of powers. : 2part
of geniral administration and judicial personnel wer; a part of thede}ch.esc:f’%\crials
inistrati ithin the domain of the emperor and hi s
Further, as administration was wit rand his oficta’s
viti iali the development of a legal profe
the activities of legal specialists and . gl profession were
i i ibited, by all dynasties. Indeed, lawy
strongly discouraged, if not prohi 1, by all , ‘ e
polite%yydescribed as ‘litigation tricksters’ or ‘pettifoggers’ and less politely as tiger

wolves or demons.!®

(3) Law as a supplementary/secondary tool: With Confucialgismtai th;fst:a:: (:;t::}clicl);(sys,
iti / rimary regulator for state affairs,

state positive law was not seen as a p : . e e

i individuals. Li was the primary reg . ,

as a regulator for affairs among in ‘ he 1 e M people

i i ibuted to a ‘barbarian’ people, the p ,
the invention of fa (law) was attribu bari:

who, it was alleged, ‘made no use of spiritual cultivation, but controlled by means

% Bodde & Morris, supra note 2, at 10-11. ' ‘ }
%  See e.g. Zhang Jinfan (1988), supra note 18, at 12 & 42-4‘3; Wang Qxangh:;, ?; 21; I’:ﬂLea:V
Law m Reform and the Three Legal Reforms in.Our History’, (no. 5, 1982)
(Faxue Yanjiu) 58.
% See supra note 69.
% Zhang Jinfan (1988), supra note 18, at 19; Jones, supra note 6, at 6. . o
100 o further discussion see Zhang Jinfan, Administration and Adr.mmstratlve LaVTv in ‘Lr;ii,ein
China’, in Zhang Jinfan (1988), supra note 18, at 171-217; thcedEéh-SgloZn ;Ly; i
{uni i ’ 53, at 157-160; and Gao Hu: 3
st China — Part I’, (1969) 6 Syd.L.Rev. 153, : . e, "
g(())irr:rrxlluntm Officials through Laws: the Essence of Rule by Law in Ancient China,, (no
1997) China Law 98. -
A local magistrate was ‘the judge, the tax collector and the gelneral a&{xz:xil(s)tfsto;r i‘: r}ilzsd
i inistrati -chia, police, publi \ ,
f the postal service, salt administration, pao-c olice ic wo 2 1
‘s:zzira;gle\:elfare,iducation, and religious and ceremonial functions’ See T lil(l)lg tsu Chii, Loca
Government in China under the Ch'ing, quoted in Jones, supra note 6, at 10.

12 MacCormack, supra note 2, at 25.
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of punishments"® The ancient character for fa represented a fierce animal.** As a
supplementary means for social control, the word fa (law) is more a synonym for
the word punishment, with its first and primary meaning being penal law.!® Civil
matters were seen as trivial (xigu) and the claims and suits of citizens between
themselves were of secondary interest to the state;1% they were largely left to be
regulated by customary law.'” When they were regulated by state law, penal sanctions
were always attached to prevent the breakdown of the desired social order>The best
summary of the attitude towards law as a supplementary means for social control
is the Chinese saying chuli ruxing (‘Outside the i are punishments’).1%

(4) Law as a tool for social stability: The Confucianisation of law also produced
two distinctive features of Chinese law. First, the upholding of Confucianism as
state orthodoxy led to the remarkably long continuation of a core group of legal
provisions, which survived many centuries of development with little change.'®
Secondly, it also led to the upholding of a hierarchical relationship, with the family
as the basic unit.!*® The abstract concept of the individual was conspicuously lacking
in traditional Chinese law. Since rules were seen as laid down by ancestors and
inherited by generations, it is not surprising that modern law reforms, which were

1% Quoted in Bodde & Morris, supra note 2, at 13,

See Chinese Encyclopedia ~ Law, supra note 15, at 76,
Schwartz, supra note 33, at 65,

Bodde & Morris, supra note 2, at 4; Zhang Jinfan, ‘Chinese Legal Tradition and the Begin-
ning of Modernisation’, (no. 5, 1996) Journal of China University of Political Science and Law

(Zhengfa Luntan) 77, at 78; and Gao Huanyue, “The Uniqueness of Ancient Chinese Civil
Law’, (no. 3, 1997) China Law 90, at 92.

@ There are disagreements among scholars as to whether the imperial state saw civil matters
as trivial and that thus customary laws were not part of state law. For instance, Alford insists
that it is wrong to believe that the imperial state was indifferent to civil law matters and the
regulation of these matters by local customs should be seen as a kind of controlled delegation
of fauthority. Se hority. See William P. Alford, To Steal @ Book s an Elegant Offence: Intellectual Property
Law in Chinese Civilisation (Stanford: Stanford University Press, 1995), at 11. A proniinent
Chinese scholar, Liang Zhiping, however declares that, if understood in the Chinese culturgl
context and compared to the notion of ‘civil law’ or ‘private law’ as understood in the West,
there was only one law in traditional China, and that was penallaw. See Liang Zhiping (1997),
supra note 92, at 249. This disagreement seems to be more about characterising traditional
Chinese customary law than about jts function in society. In fact, most scholars agree that
customwmmihaﬂnglegaltﬁeﬁy authorities and played an
important role in Chinese traditional society. See Zhang Jinfan (1988), supra note 18, at 6;
Bodde & Morris, supra note 2, at 5-6; and MacCormack, supra note 2, at 23-27.

Zhang Jinfan (1988), supra note 18, at 36.

MacCormack, supra note 2,.at 1.

Zhang Jinfan (1988), supra note 18, at 51-53.
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later to undermine the foundation of the traditional.institutioys f}?d str}lcture, as

discussed below, were strongly resisted by conservat.lve forces in ® e fsoc1etx);.al -
In short, traditional Chinese positive law was mainly conceive fo as f;l taining,

opérated in a vertical direction, and used asa supplementar)f means for m

a hierarchical social relationship that continued for centuries.

3. The Beginning of Modernisation — The Wholesale Westernisation of
Chinese Law

3.1. Constitutional and Political Reform at Gunpoint

Modern law reform, a process initially mainly concerned with the revision and making

" e
" oflaw, started in the late nineteenth century when traditional values and systems we

facing strong internal and external challenges and pressures icl)lr reform;:i?it:sr;;l?;
i d and, at the same time, there was
a commodity economy had emerge , idespread
i ipi i f 1851-1864 and the Boxer Rebeliio
social unrest (e.g. the Taiping Rebellion o ‘ St
i i 1lv, Western economic, cultural and po
1900) and official corruption. Externally, ern ec tural and potee
i i ith the invasion of foreign ideas Chin
ideas had penetrated into China, and wi : as Ohina 2 b0
iliati he hands of outside powers, including
suffered from repeated humiliations at t " o
i i £ 1895 and, consequently, had to con
defeat by Japan in the Sino-Japanese war o hadto concect
] -territoriali hese powers. In response, intellec
to demands of extra-territoriality by t ' als an
ial eli dernise (such as the Self-Strengthening
ther social elites began attempts to mo
(I)vlovement of 1860-1894), to press for reform (such as the Hund;ed Daysrle{seﬁ;)cr)gl1
jon.!!! These challenges and pressu
of 1898) or even to call for revolution. . N o
the same time made the Chinese ¢
weakened the central government and 'at ' e hange
the serious defects of their societal structures. A ¢ m .
O e ch was to undermine the foundations of traditional ideology,

eated whi
e and 112 More importantly for legal transplant, the Western

culture and social structure.

1 For detailed studies of political, economic and social conditions as we}l as refo;;ln néc::g:?;ltz
in China in the late 19th and early 20th centuries, see John K Falrbank,b .de Cambric lfy
History of China, vol. 10, Late Ch'ing, 18001911, Part (Carzb};dg;:l Ctam 1} Cg;i Univers?

’ i -ching Liu, The Cambridge History o » vol. 11,
Press, 1978); John K. Fairbank & Kwang-c . bridge ettt
’ idge: University Press, ;

’ing, 1800~1911, Part 2 (Cambridge: Cambridge .
I}gatéaiheiﬂr;i The Reform Movement in China 1898-1912 (New Y(;:k(:)gfctadggl ].3‘,22(;;,1}?22,
: ’ i ] China, 5th ed, (New York: Oxtord Uni X
Immanuel C.Y. Hsii, The Rise of Modern S : ' A

i igi ding edicts, orders, submissions,

. ollection of original documents (inclu ‘ mis: '
zli?:i)ml:ﬁ:si:c.), see Xia Xinhua & Hu Xucheng (eds), Mode.rn Chmese‘ Const'z:tsb;lt'zlt'ma;{ IZI;Z/;)
ments: A Collection of Historical Records (Jindai Zhongguo Xianzheng Licheng: Shiliao
(Beijing: Press of China University of Political Science and Law, 2004).

icy i i ! ic (Hong Kong: Hong
uz MJ. Meijer, Marriage Law and Policy in the Chinese People’s Republic (Hong Kong

Kong University Press, 1971), at 21.




