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HE SECOND CHAPTER will begin with the political and ide-
ological development of the cutrent socialist regime in China,
which saw a turning point in 1978. The chapter will sketch out
¢ new constitutional order that was promulgated in 1982 and is still
fective today. I will explain the socio-political background as well as
guiding principles for the drafting of the constitution before describ-
> the main features of the new constitution, and thea successively
¢e four constitutional amendments. The chapter will end with a sum-
aty of significant constitutional transformations dusing the last three
des of reform, which have witnessed not only fundamental shifts in
methodological approach to constitutional jurisprudence, which laid
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The CCP was brought to the fore of China’s political arena on 4 May

1919, when an angry assembly of Beijing students allegedly set fire to
the Zhao Mansion (BXEZHE, zhavjia fovy during mass demonstrations
against the peace Treaty of Versailles,” which transferred the rule of
Shandong province from the defeated Germany to the victorious Japan.
US President Woodrow Wilson, who otherwise sympathised with the
Chinese demand for sovereignty over its own land, yielded first to the
white Australian policy and rejected Japan’s perfectly legitimate claim for
ethnic equality in the Asia Pacific region, then succumbed to Japanese
pressure to grant it iflegitimate control over the Chinese territory, as if it
were ‘compensation’ for the earlier wrong and in exchange for Japanese
support for the League of Nations.” This apparently innocent realist
strategy proved detrimental to China’s pursuit of constitutionalism by
arousing Chinese nationalism and antipathy against liberal democracy,
which ultitnately paved the way toward communism.

Unlike the signing of the Shimonosekd Treaty with Japan, which led
to civilised scholarly petitions by Kang Youwei and other elites, the
Versailles Treaty resulted in radical student reaction. It is to be remem-
bered that after Japan defeated China in 1894, the Chinese viewed this
‘tiny island” with awe and inspiration rather than hatred. During the
 quarter centusy following 1894 — notwithstanding continual skirmishes
. over what should be preserved as China’s ‘core’ values - Westernisation
. and institutional modernisadon seemed to be the theme of the era. For
a time the Chinese seemed to have forgotten the humiliations of defeats
and unequal treaties from which they had suffeted since the Opiurmn War
of 1840. By 1919, despite its tenuous involvement in the First World
‘War, China was treated as being victotious and viewed itself as such,
expecting to regain full control of its own territory. The Treaty of
Versailles setved a disheartening blow to such optimistic expectations,

* The mansion’s resident was Cac Rulin (FH45%), then the Minister of
Transportation and a graduate from Jepan. The students broke into the mansion
and destroyed some furniture, though doubts remain as to whether they were
tespansible for the ensuing fire. Anyway, the ‘burning of Zhao's Mansion® became
the symbolic event of student radicalism after the May Fourth Movement. For an
icisive natrative account of the May Fourth Movement, see T Chow, The May
Lourth Movement: Intelloctual Revolution in Modern China {Cambridge, Harvard University

ess, 1980) 84115,

} See PG Lauren, Powerand LPrejudice: The Politics and Diplomacy of Raciad Discrimination

culder, Westview Press, 1988) 50-99; and TA Bailey, Waodrow Wilson and the Great

trayal (New York, Times Books, 1963) 75, 16164 and 407,

'




42 The New Constitutional Order of the People’s Republic

howevet, and sorely reminded China of its disgraceful past and the
opposition between petemptory Western powets, NoW including Japan,
on the one side, and a weak and humiliated China on the other. That did
not stop China from experimenting with Western democratic constita-
tionalism right away, but it did inculcate 2 mood of the opposite kind.
Even Liang Qichao, an eloquent defender of Western constitutionalism,
began to exptess doubts bout the future of Western civilisation follow-
ing the mass destructions of WWI and reservations concerning China’s
Westernisation efforts.’

No wondet, then, that when the new Soviet regime established by the
‘October Revolution” of 1917 actively peddied Marxist Leninistn to its
disgruntled neighbout in osder to convett it into a political ally, the new
doctrine was welcomed with enthusiasm, especially among radical intel-
lectuals and young students. True, Marxism was also a Western psoduct,
but it shared no part with the Westesn ideclogical mainstream; on the
contrary, it was fiercely critical of the bloody capitalist order that would
inevitably tutn into global imperialism, and of which China was a vic-
tim. Better ye, it prophesied that the death knell of such an oppressive
order would sound sooner or latet in the human evolution toward com-

munism. Communism instead of constitutionalism, then, seemed to be
the ‘right’ theory for China Lecause it offered bright hope for the weak

(0 ultimately defeat the powerful and avenge itself for past humiliations.
When the Soviet Union extended its embrace to a country just aban-
doned by the Western powers at the Paris Peace Conference, the offer
turned out to be more than China could tesist. The once shelved
nationalism now fought its way back under

communismm, which quickly spread'out

+ See Liang Qichao, Reflecrions on the Enrapean Trip: Travel Mensoir of @ New Contiren
{Beijing, Bast Press, 2006). :
5 Y: has been 2 common practice for maintand scholars to extend the “May Foutth

Movement back to 1915 50 as to embrace the New Culture Movement, even though

the youth movement initiated on 4 May 1919 proved to be the end of China’s cul
tural enlightenment. :

the name of ‘patriotismy’,
putting an end to the liberal enlightenment of the New Culture Move-
mesnt (F BB EN, xinwenbua yundong) 5 Chen Duxiu (FRFE75), who had
Leen a liberal faculty member at Peking Ungiversity and had co-initiated
the ‘vernacular literature movement’ (e i@jiﬁi}j , badhuawen yundong) -
with Hu Shih, now turned himself into a founding theotist of Chinese .
like a wildfire throughout the:.
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The fitst constitutional document of the People’s Repult:ihc wasS;}elz
ptovisional Common Programme e:JEETEIR gonglong gcmég!mg)l;jﬁg e
in 1949 by the new Political Consultative Committee (PC 21, w. e
fered from the old in that it was now composed of Pohtlc pa;n -
associations dominated by and friendly to a new ru]mi patty. e
chaptets and 60 articles, the Common Pifogramme Jaid b(;wn c(::1 a]i)n oy
new principles for all the latet constitutions. Its Pream le }_::obﬂ .
‘people’s democratic dictatorship’ ( )\E E%E?IE% fj’iﬁ'fg;;iz gzmi ; s
heng), that is, a power based on 2 ‘anited front’ (4t g, dgyn a{tional
jany made vp of classes of workers, .peasants, Pctty Zﬁ o
bourgeois and other ‘pattiotic democratic elements ,.base1 o S
ance between workers and peasants, led by the worki'ndg ; afss. The firs
chapter on General Principles (=L, gonggang) provide b]ojz o
political rights and promised to protect not only state pu ‘ 1; Ofkers
but also the ‘cconomic interests and private propertics © .

peasants, petty bourgeois and national béulrgeois’_(Amclt.a 3, rcflc;uh?li
the CCP’s willingness to accommodate a wide variety of interests ue
it was consolidating its political power. The second chaptc)r\ ;}1{&%
Organs of Political Power defined the People’s Coggresses (f Ohﬂc,‘;
&= renmin daibizo dahui) at various levels as the basic form of p

mS?;ueuE?si formal constitution was drafted in 1953 and passed t_be Sf(())l;
lowing year with an unanimous vote among the 1197 repres.eaijljtzltu:;nsﬁ-
the first National People’s Congress (NPC). As the first socialls const
tution in China, the 1954 Constitution se_:rvc?d as the.ptototype ct)- e
curtent constitution, with textual and institutional demgn?:1 that ;re t:r -
iar today. It contained 106 articles in four chapters. The first chap

General Principles proclaimed that all powess belonged to the people,

who werte to exercise thelr powers through the NPC and local People’s

Congresses (LPC) at various levels (Asticle 2) and reaffirmed the flexi- "

bility in the Common Programme that recognised the legitimate coex-

. 5
i i i ‘transitional pediod’ of
istence of various types of ownership dusiog the ‘tra p
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Ching’s socialism, even though the state-operated econory (EE L,
L . . ition and pr

oying jingfe) was to enjoy a dominant position refe:

gmﬂgnt%y tglie state (Article 6). Chapter 11 on State Instimuonsddeﬂned *ilte

i Lich is still in effect today, consist:

basic structure of the govetnment, walck :

i;g of the NPC and its Standing Committee (NPCSC), tl;e State Pres;

dent (EIZE TF, guojia ghaxci), the State Council (%IS;E, guown yuar

LPC at various levels and their People’s Committees (local govern

/

eferential develop-
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ments), governments for the ethnic autonomous areas, the courts and
procuratorate. Like the American president, the State President wielded
substantial power, not only as the symbol of the state but also as com-
mandet-in-chief and chairman of the Supreme State Conference, a
decision-making body of the central government (Articles 40-43).
Chapter ITT provided for 19 articles of ‘Fundamental Rights and Obli-

gations of Citizens’, among which 15 were about the protections of
rights and liberties.

C. Revolutionary Legacies

Although the 1954 Constitution was generally well received in China, it
was not implemented with any serious effort and failed to curb calami-
ties of massive scale caused by abuse of state power. Partly out of a
need to maintain power against competing tivals within the party, Mao
Zedong initiated 2 series of radical political campaigns, from the sup-
pression of ‘counter-revolutionaries” (1950--51) and the ‘anti-rightists
movement’ (1957} to the Great Leap Forward (1958), which eventually
led to the greatest famine in the wotld,” and the Great Proletarian Cul-
tural Revolution (1966-76), the Chinese version of the Holocaust,
which diminished human dignity and rule of law to the point of annihi-
lation.

These campaigns decimated the basic rights of ordinary citizens, be
they ‘enemies’ of the state like the ‘bureaucratic bourgeois’, landlords
and kulaks, and ‘counter-revolutionaries’ (RS 93T, fangeming fenzi)
of diffetent kinds, or marginal groups like the petty bourgeois, middle-

- class peasants and intellectuals, later classified as the ‘stinky ninth cate-
- gory’ (B, dbon lagiin), or for that matter, the poor peasants who
. constituted the vast majority of the population and the very foundation

of the state. Indeed, when Mao Zedong, the State President in charge

. of drafting the constitution, was approached about the constitutionality
- of some of these measures, he frankly responded that he could not

* Although the death tol! remains disputable, it is commonly estimated that

- toughly 30 million peasants died of starvation, see Yang Jisheng, The Tombstone:

Docttmentary Hlistory of China’s Great Famine in the 19605 (Hong Kong, Tiandi Books,

008}, According to the most recent estimate based on the declassified documents,
he death toll rose to 45 million: F Dikétter, Mao's Great Famine: The Hiviory of China’s
Most Devastating Catastyaphe, 1958-1962 (New York, Walker, 2010,
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quite recall what the Constitution was about.”” When he launched the
Cultural Revolution in otrdet to save his own authority from declining
within the party in 1966, he committed plainly unconstitutional acts by
putting Liu Shaogi (M/35), who succeeded him as State President, and
other high-ranking leaders under house atrest, and by later removing
Liu from his post without the approval of the NPC, which was essen-
tially suspended duting the tumultuous era. When Liu, referred to as
“China’s largest capitalist roader’, protested in vain to the Red Guards
(FL TR, hongweibing) 1n 2 ‘mass denunciation meeting’ held in August
1967 that his freedom of speech and petsonal tight wete violated, he
metely illustrated a simple point that an unenfotced constitution was as
useless to the State President as it was t0 2 plain citizen.
In 1975, the NPC reconvened aftera long hiatus and managed to pass
a revolutionary constitution tight befote the end of the Cultural
Revolution. The 1975 Constitution was structurally similar to its mose
conservative predecessot but was severely politicised and abridged by
the removal of most human rights and institutional provisions, leaving
only 30 atticles. It ceduced the 15 provisions of human rights in the
1954 Constitution to merely three and climinated the latter’s require-
ments for open and independent trials. Tt did add the right to strike
(Asticle 28) and the ‘Fout Big Freedoms’ (FUK B, dda gty of
expression, airing (views), debating and writing ‘big character posters’
(RFEHR, dagibad), which were insroduced as new means to casty out the
socialist revolution (Article 13).* This constitution confiated the party
and state fanctionaties and dramatically enhanced the role of the CCP
by authorising the chairman of the Central Committee ‘t0 command
the national armed forces’ {(Aticle 15); replacing the LPC and local gov-
ernments with the ‘revolutionary committees’ (Articles 22 and 23}; and
substituting the township governments in rural areas with the People’s '
Communes ( NEHE, renmin gongshe). 1n a sense the 1975 Constitution
was merely a political declaration, at :

e

most an outline for a politicised -
constitution; a constitution was in any case quite meaningless in an eta |
when rights and laws were trampled on with distain as ‘hourgeois influ- _:
ences’ (BEF= MRS, zichanyiet fiuds). '

4 Consticution Gradually Fell into Disuse aftet”
Congress 42, 43.
the Cultural Revolution fo

10 See Liu Zheng, “Why the 195
Thee Years of its Promulgation” (2002) 14 China Pesple’s

11 These wall posters were particularly popular during
expressing mass political views.
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T@s is not to say that the Cultural Revolution, which has been widel
and ]'usﬂy co.n_demned for wreaking massive destruction, had prod Cg
?ﬂitjlun% p051.t17721 Atdthe very least, the tumultuous dec’:ade }Fl)elpezcio

cate a crifical and reflective generatio ite i i i
concrete kpowiedge, was couragfous enoélg;h?;(jle:ii;egfs&?: iq'?cy o
gf the ruling party and undertake a painstaking search for thegl' it
tional causes of the revolutionary upheavals.” In retrospect, the Cnlilsmui
Revc?iggon marked both the high dde and low ebb of the’lcftist icgu fi‘
ogy initiated by the May Fourth Movement and paved the way fi et(li—
return of 'the liberal democratic spitit in the April Fifth Movel}:;eii QE
ﬂ};gz:)j? sy yundong) in 1976, which began as a protest against the 1 f('
perversions and culminated in the June Fourth Incident of 1989 o

Following Mao’s death in 1976 and the subsequent purge of thl G
of Four (LU AEE, sirenbang) as the chief culprits ofg the Cﬁ 1 ana%
RCVOII.J.UOD, the NPC enacted a third constitution in 1978, Fxte cL:ll t:iﬂ
§O articles, the 1978 Constitudon deleted some of the Iefr:ist r(?viei .

in thfz '1 975 Constitution, supplemented human rights and in];;ﬁtut? Oml
provisions and set the Four Modernisations’ (FU-MELAEAL, i
daihud) in 1pdusﬁy, agriculture, defence, and science and tec};nﬁg o as
the new primary objective. These moves were unmistakably remi et
of the N{odermsaﬁon Movement of the 1860s. Still underZhe jngl e
of the (J‘ultural Revolution, however, the 1978 Constitution uénce
such lef'tlst phrases and concepts as ‘continuing revolution tgtamlid
proletarian dictatorship’, ‘class struggles’, the rcvoiutionar courzrrfirttt s
and the People’s Communes (Asticles 7 and 34). Not untsi(l the endeez
1978 when the CCP convened its Third Plenum of the 11th Congreoss

R Dy
:_ t(’j;maﬂ? Ejjég, érbzygze Jdﬁ{'bﬂﬂg guanbud) was the Cultural Revolution
: thy ‘ nounced as turmoil and the direction of the state realigned
- from the c}ass struggles’ to economic construction. The Constituti
was accordingly revised in 1979 and 1980, before it was 1 iy
teplaced by the cutrent consttution in 1982. complerely

12 :
In this respect it mi inci
pect it might not be mere coincidence that quite a few Iberal dissi-

~dents n i
. ow o -
active overseas were activists during the Cultural Revolution, eg, Wei
, eg, Wei

:}ingsheng @#R&) and Wang Xizhe (EFH).
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I1. THE 1982 CONSTITUTION

A. The 1978 Reform

The CCP’s Third Plenum of the 11¢h Congtess in 1978 proved to be 2
Jandmark for China’s open-door reform CLETFRL, goige kaifong)- By
1982, the moderates in the mainstream of the CCP who had been
ousted by the revolutonary radicals managed to come back and con-
solidate their powers around Deng Xiaoping, shen the Chairman of the
Central Military Commission (HpR T, ghongyang jumwen). T was not
surprising, then, that the 1982 Constitution botrowed heavily from the
frst constitution enacted in 1954, when the CCP mainstream under Liv
Shaogi and Deng Xizoping shared power with Mao Zedong, In fact, the
main programme of the opening and reform by and large reverted back
to the industrialisation and limited liberalisation of the rural economy
¢hat had begun in the 1950s and early 1960s. Although the 1982 Consti-
lutionary rhetoric in the previous two
constitutions, it was overall a tather conservative - indeed, out-dated —
constitution, given its resemblance 1O its remote predecessot, which had
heen enacted three decades eadier in a very different social context.
The post-1978 reforms did carry 2 novel strain of their ows, how-
evet, with far-reaching significance for China’s constitutional develop-
ment. The economic reform, though legitimised and sometimes
positively promoted by the central government, was far from a top-
down process; to the contraty, its participants — and even initfators —
iacluded the rank and file from the very beginning, In December 1978,
18 peasants in Xiaogang Village OINEHS, xiaogang cun) of Fengyang -
couanty (Aghui province) signed a private agrecment among themselves -
to divide the public land, each household to be responsible for the farm-
ing and yield of its own land.”* That mo¥e, later officially sanctioned and
promoted nationwide, appeats commonplace today. Indeed, it had by
and large been the situation in rural China since the early 1950s, until the.:
collectivisation movement ag glomerated the land under individual own
ership into the collective Jand owned by the People’s Commune; and it
was the situation to which rural China reverted following the colossal:
faiture of the Great Leap Forward in the early 1960s. :

tution got rid of most of the revo

13 See Chen Guidi 2nd Chun Tao, The Story of Xuangang Village (Beijing, Huawe

Pubtlisher, 2009),
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bK;ep hm mind, however, that such ‘revisionist’ (JBIE ¥ W, xiughen
Ei zg:;)hpo (_:ybhad become the chief crime of the deposed State i’residenf
u Shaogi by the time of the Cultural Revolut
: olution, when harsh crit
cisms would fall on ever ‘a flash of the “pri : mind’
all o e “private” word in the mind’ "
ﬁzzo$$cgi$1a ;n 1?78 (\;ras supposedly governed by a constitution
¢ People’s Commune was the sole legin
rural land. At that time it took th g
ese peasants great courage to break
away from the collectivist yok i 3 rexpons
W yoke and pioneer the ‘househ i
- e collec c usehold responsi-
Whgﬁsy;:;regaﬁfﬁié?{%@ﬁ{f%ﬁ, Jiating lanchan chengbao {erfﬁzbé)
| wholesale economic reform through ,
, e ec chout the country.
Like tlr‘le sic;;)éars gatherings in 1895, the signing of the peasant :grllreg
ment in marked the rise of s ivi i .
nasl pontaneous civil patticipation i
reform, only this time the i i . petor but
s peasants did not petition
took actions for themselves, Bven igni e
ietic . more significant, they were
not eﬁtes_, and they took actions for theit own good rath};r thanpljzsa{ltsa
any elite mtcrt;nedmty ta represent their cause. This fundamental d%f%;;%
chte ;e‘; the. Xiaogang experiment apart from the Hundred Days Reform
at had failed 80 years before, and provided fresh hope for the latest

reform.

It w i f
as against this background that the current Constitutdon was

= enacted in 1982, As a product of reform, the new constitutional order

carried with it bot
h the momentum and the constraints of a century’s

. worth i i
of alternating episodes of reform and revolution. The new

. CplSOdC played out 1n a dlffereflt constitation E_taﬂle WOt k anc OcCl10-
: 50cC1

B. An Overview of the 1982 Constitution

Th itutl i
. fh} 9%(312 Constitution sym_bohsed a new, reformist order that has lasted
o s day. It was enacted in oxder to purge the revolutionary rhetoric

that temained in its 1978 predecessot and confirm the shift of national

- focus to economic construction, as proposed in the CCP’s Third Ple

?jt?; ;); 11t{s i1th Congress, In February 1982, the Committee for Consti
evision, composed of legal scholars ,

. | , proposed a draft,

tevised draft was published by the NPCSC in April. Based upoflnfhz

* SRR N (Bempi sich yish
A (henpi sizg yishanmian), mean i
momentarily flirt with the idea of private )intereea;}cj.n § that one vas forbidden to even
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i nsti-
opinions and comments solicited from soctety at latge, t};i rdrj;f;i cc; o
nftion was further revised and approvc?d on 4 D%C{a;gﬁgué%a ps
since been annually celebrated as ‘Copstution Day’ =1 ;
) itation was in nagute
the 1982 Constitw
I a matk of the new ordet, - o
byzzzulirge a reversion to the pre-Cultural Rt.:voluur i:;ywﬂﬁz ad
K treatn,
ated by the CCP’s moderate mains e
I;if}rlloif gxnen g\tal deztructions from its own dem;gc;ld,db/éaoftzezd;):imat“
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‘democtatic centralism’ (BEEEEE, minghu jizhong whi), which means
that the NPC and LPC at various levels are made ‘responsible to the
people’ by petiodic elections, and the deputies thus constituted in turn
supervise 2il administrative, judicial and procuratorial departments by
electing the leadership of these departments at their Ievels. As a com-
pound of two opposite orders, one bottom-up and the other top-down,
the ptinciple of democratic centralism also implies that a People’s
Congress at a higher level is to be created either by one at 2 lower level
ot directly elected by their constituencies (the democratic element®), but
the government at the higher level is to direct and supervise the one(s)
below (the centrist element™). In ptactice, given the ineffectiveness of
elections and electoral checks on power, the centrist inclination has
always overwhelmed the democratic counterpart, thus reducing the
apparently balanced principle to a lopsided structure in which the top-
down supervision alone exerts force. The Constitution makes no effort
“ to delimit central and local powers but adopts a vague principle of ‘giv-
ing full scope to the initiative and enthusiasm of the local authorities

under the unified leadership of the central authorities’ in attempt to
guide their functional divisions (Article 3).
- A major structural difference between the 1982 Constitution and its
-predecessors lies in the order of chapters: ‘Fundamental Rights and
“ Dutes of Citizens’ used to be provided in Chapter ITT but now precedes
- the ‘State Structure’ as the second chapter, pardy to reflect the enhanced
tatus of individual rights. The scope of protection is also expanded, as
the number of rights provisions has increased to 24. The most impor-
ant rights include the rights to equality (Article 33), elections (Article
4}, freedom of speech, press, assembly and association (Article 35),
cligions freedom (Article 36), personal freedom (Article 37), personal
lignity (Article 38), privilege of residence (Article 39, freedom and pri-
acy of correspondence (Article 40), to criticise, make suggestions and
eccive compensation for losses caused by state infringements of civil
shis (Article 40}. The last four provisions were ahsent in the previous
onstirutions and were added in view of the great atrocities cominitted
gainst human rights and dignity during the Cultural Revolution.
~ Perbaps as a result of duty-oriented Confucian influence, some of
tights are also accompanied by corresponding duties on citizens. For

‘See below ch 5.
" See below ch 3.
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example, not only is the obligation of the state to protect religious free-
dom limited to ‘normal religious activities’, but private citizens ate pro-
hibited from ‘making use of religion to engage in activities that disrupt
public order, impair the health of citizens ot intesfere with the educa-
tional system of the state’ {Article 36.3); a citizen is free to press charges
against any state functionary for violation of the law ot derelicion of
duty but is explicitly prohibited from ‘fabrication or distortion of facts
for purposes of libel or false incrimination’ (Article 41.1)." Like other
constirational provisions, howevet, these provisions have not been sexi-
ously implemented, partly owing to the lack of judicial review and the
ineffectiveness of the legislatve review that is supposed to be exercised

by the NPCSC (Artide 67.1).

C. Basic State Structure in the 1982 Constitution

A brief sketch of the state structure is in order before detailed

discussion of China’s government institutions. Tt is necessaty particu-
larly because, unlike the Nationalists and even warlords, contempotary
Chinese leaders have repeatedly rejected the Western models of federal-
ism and separation of powers and thu
constitutional structure with unique ‘C
however, any instioutional design istobee
filling certain social needs common O EVery
described by a common set O
Constitution is no exception, and its ba
as a unicameral legislature, a dualist judic
tive system at the national level.

The 1982 Constitution, resembling in this respect the British padia-

mentary model but explicitly rcjecting the Ametican model of separa

tion of powes, in which the executive and judicial
with the Congress, vests China’s primar

" For a criticism of including private duti
Qianfan, “What the Constitution Should Not Provide’ (2005) 3 Journa
University of Politics & Law 25-33.

¥ Deng Kiaoping, for example, repeatedly rejected the separation of powers ide
as ‘bourgeois’ duting the 1980s, though cutiously, he also criticised excessive coil
centration of powers. See Selected Warks of Deng Xiaoping,
Press, 2002; 328.

s have purposted to create 2 novel
Linese charactetistics.™ In reality,
valnated by its efficacy in ful- ;
human society and, indeed, |
f functional vocabularies. China’s 1982 -
sic features can be summarised
jary and a tripartite administta-

branches share powet:
v legislatures, the NPC and LPC:

es in the Constitation, see Zhang
{ of Bast Chine.

vol 1 (Beijing, Renmit
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at vatious levels, solely with the constituent and thus nominall
power. Consistent with socialist ideology, which usually presu d S;J pretr;le
presence of a simple majority will,” all People’s Congresses afep nicam.
eral -lcgzslatures, and any law or local regulation needs only © s ome
particular Congress to take effect. The Standing Comnﬁit? pasz the
NPC or LPC zbove the county level is sometimes seen as tI:: ‘O th:I
chamber’; it is a ‘second chamber” in view of its independent a iico%l
to pass laws or local regulations alone. But this does not mak uC,‘m?:t’y
législatgre ‘bicameral’, since both 2 whole Congress and its Ztandjis
focj:ir:;?z: :};ec ec:zg:l';\:fo if Easzing iefislations of almost equal legagl
X of a Standi i i
subjef:t to review of the entire Congress %A(_:r(;::rlin;g Z(}ltshihé)oill:sfiﬁzmﬂy
In this sense a Standing Committee is an inferior though inde c? o
and alternative legislature. Above all, the Standing Committees rere cre.
ated not for -the purpose of an alternative representative sch::'ire C; "
example, regions rather than population) or legislative check cel l(:\a(ir
ances, but rathet to facilitate law-making and, indeed, to lead e :
- ; » to lead the whole
Itis perhaps .somewhat justified to chatacterise China’s representati
system as ‘quasi-bicameral’ since, in addition to the People’spCon s
. and thel.t Standing Committees, the Political Consultative Comiriesses
 at various levels also play some legislative role, convening at th e
- time with their congressional counterparts every year Tghe PCeCSElme
not, hgwever, a formal institution defined in the Consti'tution dst_‘hat'e
- Fesolutlons, however influential ot state policymaking, lack for’;?;l bi Z’I
?lg force.. To be precise, the NPC and LPC are the sol:? legislative b E :
* from which other state institutions are created. e

: Sie{zathh the People’s Congresses ate ‘one government and two
ju‘ih- C(i:;r) chambers (;ﬁ?ﬁg;’*ﬁ, ifi langysan). The gavernment and the
. y are supposed to be elected and supervised
Longresses at their respectd e oasiotain et
_. pectve levels, while maintaining i
> levels, o independence
zrélrzzf themselvcsl;, rthlough it 13 common for the goverfment to
ate over the judiciary. While in most countties legal prosecution is

LA .

SChOialCrhg}ese constitutional sc}}oiars are well aware of the dilernma raised by French

Yiszoree t{jsha ;entury ago: if the House and the Senate in a bicamet;}( § sfec

g Cg!rity’of ﬂlce s Dl.llh::} be seen as ‘repFesenting the ‘general will’ expressed gy mﬁé

s @?{‘Ctm.j‘titxl;;;g};j? j;eg\;ll(iiaodhanygl_g, “The Tegislatute’ in Zhang Qianfan (ed),
B See oo ot oA (Beijing, Law Press, 2008) ch 7.
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nosmally part of the administration, the procuratorate in China was
tmade a separate and supposedly independent institution within the judi-
cial branch {Article 129 of the Constitution) — an echo of its central role
in impetial China — and it constitutes with the couris a ‘dualist’ judiciary.
While the judges are in chatge of trials and appeals, the procurators are
ptimatily responsible for prosecutions and investigations for official
corruption. The two judicial branches with sepatate functions check
against each other in some respects but often act in concert on majot

policy initiatives.”

Finally, while many modern ‘mixed’ constitutions incorporatc presi-
dency within a parliamentary feamework, resulting in a ‘dual heads’ sce-
nagio {usually a directly elected president and a cabinet created by and -
accountable to the parliamentary majotity), the powers of China’s cen-
tral government are divided among three institutions. If the State -
President serves mostly as a honoraty symbol of the state, the State
Council holds most substantive powers of administration in its capacity -
a5 the Central People’s Government (CPG, gt A BB, xhongyang
renmin ghengf), and military powes s vested in a separate Central Military *
Commission, which ordinarily ovetlaps with its counterpatt in the CCP,*
which has exactly the same name.? Deviating sigoificantly from the’
1954 Constmtion, whereby military power was vested in the State:
President, this arrangement is often crisicised for politicising the military:

and facilitating the CCP’s ultimate control over the state.”

Without the military and symbolic components, the structure of 2

Local People’s Government (LPG) is a good deal simpler. The onk

complication comes from the fact that government at cach level is:

matched with a Party organisadon, which is in charge of overseer

government decision-making, In fact, the Pasty is an omnipotent and
omnipresent shadow over every branch of public powet; the two judt

ial branches and even the LPC are likewise under the supervision

their own patty organisations.* The structure of the ruling party is not

2 See below ch 6.
2 See below ch 5 for exceptional cases where the two CMCs do not exactly <o

cide.
% Thus, liberals often call for the ‘nationalisation of armies’ (FEpEEL, el
guofia bud). See Charter 08 signed by over three hundred intellectuals in Cr
and published on 10 December 1998, http:/ /WWW.vckbase.com/bbs/viewtop
asp?rid:5537795&sfz96. :
® See further below ch 3.
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IIIL CONSTITUTIONAL AMENDMENTS

The 1982 Consttation was d.
. rafted and promulgated in the initi |
; : f
of China s opening and teform, when Chinese society had Z:Elei albsmge
to reopen itself to new ideas after decades of revolutionary bigofry esg;i};

enclosute and self-destruction. It inherited from the 1949 Comm
on

‘I;](;)c;ir:hmm; Zrlld the 1954 Qonstimtjon a polidical and ideological frame
at badly needed adjustment, to say the least, in order to compl;r

.r“;iethnt:h:ngait-changng demands atising both from economic develop-
ments anc i;or;l a iegﬂ and consT:[tutiona_l consciousness that gradua]Il)y
hen toot fn @ cC mds c?f ordinary people since the 1978 reforms.
..:Sjmple Pro}:,:Cd onsgtguon allowed for tmely revisions through a
siople § ure, entailing ?pproval by a two-thirds majority of th

. As a result, the Constitution was amended in 1988, 1993 i99§

d 20
04. So far, most of the amendments have been revisions of the
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. Previous Amendments:
oot Ly s: Towards a Market Economy and the

| . _
n 12 April 1988, two constitutional emendments were approved in the

st session of the Seveath NPC, both on the economic system. Th
. The

st i
.. t:;i[:f)iemznted Argcle 104 by allowing ‘the rights to the use of land
transterred according to law’, thus giving limited space ;;mn“;;&ét

ansactions within the straitjacket of pubiic land ownership — the hall

ark iali i
of socialism putporting to have under public ownership every

ajor on' (4

]e i nrli’f% of production’ (47§}, shengehan ilias). The second

rie supplemented Article 11 of the Constitution by allowi
ng

; rril;f:;c ;ector) of the economy to exist and develop within the limit
: v law’. The private economy, which used to be the target fo:
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‘eansformation’ ({504, gaizac), was now ‘a complement to the socialist
public economy’, which is to be ‘guided, supetvised and controlled’ by
the state but whose lawful rights and interests will also be protected by
the same state.

On 29 March 1993, the Eighth NPC approved a total of nine amend-
ments in its first session. It changed the Preamble to highlight that
China is in ‘the primary stage of socialism’, during which the basic task
of the state is socialist modernisation along the socialist road with
Chinese characteristics’. In order to reflect the new idea of separating
management from ownership, whatever enterptises used to be ‘state-
cur’ were all changed to ‘state-owned, implying that the state was no
1onger in charge of daﬂ_j}dﬁ'ﬁﬁ;gement of public enterprises. The
planned economy provisions in Articles 15, 16 and 17 wete deleted
and replaced by the notions of “socialist market economy” and ‘macto
regulation’, to be implemented by the state rough economic legisla-
tion. The 1993 amendment also deleted, belatedly, the term People’s
Commune’ and transformed the system of collective ownership in rural

areas by implemeating the household responsibility system, whereby a -

commune’s lands are distributed to individual peasant households. Last
but not least, the term of LPCs at the county level was extended from

three to five years (Article 98). LPCs at the township level were not

extended to the same term undl 2004, whesn a constitutional amend-

ment made the tere of People’s Congresses at all levels a uniform five

years.
On 15 March 1999, the Ninth NPC approved six amendments in the

second session. First, it reassured the validity of the previous amend-

ments by emphasising that ‘China will be in the primary stage of social- -
ism for a long time to come’, duting which the public economy, as the =
principal component in the socialist economic systemn, is tO develop
together with ‘multiple forms of econornies’ (Article 6). The status af

. L] .
the ptivate sectof was elevated from ‘a cornplernent’ in the 1988

Amendment to ‘the impottant constituent component’ of the socialist

market economy (Article 11). And the political noton of ‘countet-revo
lationary activities’ punishable by the state was changed to the mor
legalistic teym ‘unjawful activities that hatm state security’ (Ardcle 28)
followed by corresponding changes in the Criminal Law. More signifi
cantly, the 1999 Amendment insested in the beginning of Article 5
declaration that China is committed to ‘administration of the stag

according to law’ and construction of a ‘socialist rule of law state’.
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B. The 2004 Amendments: Recognisi
: nising H i
Private Propetty gnising Human Rights and

In comparisog to the previous amendments, the most secent set of
a@endmcnts in 2004 was the most extensive in scope, revising 14 provi
sions. Tt was the product of the new regime headed by’ Secreta% GI;eJ OV;
Hu Jingtao (@A), who succeeded President Jiang Zenﬁziy(*I?g‘eé;
in 2003, shortly before the outbreak of the severe acute res/ iI:; )
syniiéome (SARS) epidemic and the landmark Sun Zhigan jl;cidow
(S?J\,L\JIX.IUE#, discussed in detail in chapter Meem;%ﬁ
the ruilng patty to give constitutional recognition to *human Eightsl’)fi)r
the first time since the founding of the People’s Republic, a notion that
had once been rdiculed as a bourgeois sentiment’. Nc,)w Articl 3a3
provides: “The state respects and protects human rights.” Notab eh
are to be respected and protected are not oa;wlgéits for workersy , “:a .
ants .and. any other ‘good class’ but rather ‘human’ rights in er;clza; S;
that is, rights of all human beings, which, literally undetstoodg, include

mies asth ewll u ca CO Cr-1ev 11~
even SU.C}I ene s (9] Sed O be Cd
nt
-1 Olutlo

MTh_e 2004 Amendment, then, signifies a partial repudiation of the
arxist class-based cosmology underlying all previous constitutions -

‘pz.lrti?l’ because the class language in the Preamble and General
Principles remains intact in the 1982 Constitution, creatin ten? o

bctwefen the original text and recent amendments vjvbich arcg rodlons
of quite 2 different spitit. The new cosmology is,conﬁrmed El CO‘iCtS
‘sponding amendments to the Preamble, expanding the ‘patriotic nireci
front’ to embrace ‘all socialist working people, builders of the S(Ili:i tl?

~cause’ and inserting the “Three Represents’ theoty, according to W]iicsl‘;

the CCP is supposed to ‘re
present the most fund i
__ .he broadest range of the people’. rlamentl inteiests of

Consistent with the ideological shift and continuing with the momen-
m of the previous amendments, the 2004 amendments further

N - A T
strzilg’chen the equal protection of the private economy. The notion of
individual and private’ sectors is generalised to that of ‘non-public’

Conomies, whose ‘1 i i
: s awful rights and interests’ are protected by the state

Eﬁ_xlrdc.lc 12.2). The new Article 13 goes so far as to declate that the Taw-
A}_ggyg_@_property of citizens is inviolable’ — almosrt a paraphrasléiﬁom;f
aticle 12, which dictates that ‘socialist public property is inviolable’
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Not only is the status of private property thus elevated to a position
almost patallel with that of public property, but for the first time, the
taking of private property for the public interest noOw explicitly gives tise
to a requirement to provide ‘compensation’ (Article 13).% Although
mere ‘compensation’, if literally taken, is meaningless without a require-
ment to be Gust’, these revisions nonetheless reflect significant changes
of China’s legislators, officials,
the promulgation of the 1982

in the constitutional consciousness
scholars and osdinaty people siace
Constitution.

Much Hke the Nationalists had done with earlier constitatons, all -
post-1949 constitutional amendments in China had been proposed and :

drafted by the CCP. In fact, it was normal practice to incorporate the

amendments first in the CCP Charter (YR, dangzhong) 0 2 Party -
Congress held a few months before the NPC convenes, and then move
the amendments from the Party charter to the Constitution vesbatim. In -
compatison, the 2004 Amendments were more ‘democratic’ in origin
for a fow reasons.® First, while the previous amendments were decided -
by the Central Committee of the CCP before they were open to public

comments and suggestions, the 2004 Amendments were based on sur

veys that solicited the opinions

corporate entities and scholars before they wete summarised an

digested in July 2003 in the form of a draft for recommended amend-.
meats. The recommendations wete then discussed and approved by the

Politburo (ECER, ghengzbi j#) of the Central Committee and its

Standing Committee before they wete distributed to the Party commi
tees of provincial governments and ministries of the central govern
ment, as well as to the centeal commistees of satellite parties, economist
legal scholats and political theorists. After the second round of soli
ing opinions, the central committee in charge of constitutional amer
ments revised its recommendations dnd submitted them to the Politbur

 The original 1982 Constitution did provide for the ‘public interest’ condition

for state appropriation, though without requiring ‘compensation’. The other m
revisions include the authorisation of the State President to conduct ‘state visl
{Art 81) and 2 change of vocabulaty from ‘martial law’ to ‘state of emergency’ (A
67.20) in wake of the SARS epidemic in 2003, when the central and local gove
ments were compelled to take non-militasy action for protecting the public intete

% See Wang Leiring and Shen Lutzo, ‘An Important Measure for Implemerid
the Basic Strategy of Governing the State According to Law: Recording the Birth
the Constitutional Amendment’, Guangnring Daily (22 Mazch 2004).

of the central and local governments,
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and its Standing Committee for further deliberation i
: . While i

;g]oefir;eer:; H\j;::f decided b.y the Politbure, the final vci:il:}rlf rs?ct)lllt
pnt A Plenums O\xgatsh submitted to and approved by 342 members of
the nizd Pleus o e 16th Party Congress in October 2003, when
e ormal amene ent proposal, consisting of 14 recommcndejd revi-
: ﬂ;ved . mitted t‘o the NPC. After the NPCSC unanimousl
Ssiion < &f };\r];posal in December, it was introduced to the plen:rY
e amendmez > C when it convened in March 2004, during which thz
[amen were p?ssecl by 2903 members of the NPC with over-

g apptoval, against only 10 objections and 17 abstentions.? Vef

IV. CONSTITUTIONAL TRANSFORMATIONS

:Cch};i; ess.cg)f:tsujzgnilh progress ncither began not ended with textual
Chinese society ha: be:er? iizjizni r: forrr'l gﬁﬂ; e e e 708
. has t : myriad of new idea
nzisuf?gl tclzizsis;;acll ]llberahsm to the New Left, vatious sehosoisnc?fp;::;:
( Chi,nese fea a0 fe%;ifthought have been translated and introduced
e ensmmzd ' t;rent. gfanerations. If a version of democracy
S areacly cnshine hm e gr1g1nal text of the 1982 Constitution, the
feview and corfstitutiorllliizilntgsl E;E'lrévatfe Prope;ty’ Iy foant jud’jdal
_ : y a few, gradually f i
:c_oil ;l;le “i}iniijiterature, §0m§ even into laiis and {hzuéljntii?uruzily
o of lega anzse rno?:hﬁf:attons. Pethaps more importantly, thf;
e O B and coiifultumonal knowledge has led to insﬁméonﬂ
e Cons;iousn :erf dted an_d defective, have helped to inculcate
PO s conscloust ssd or efendmg the individual rights provided for
msﬁmﬁonzn in laws, which in turn has raised new expecta-
oy insticudon p(lirfos:rr?an.ce and reform. Nor have all salutary
ormations ﬁni:;lr place W1thm t["ze existing constitutional and legal
o n v state like (.:hln?l, some local reforms of const-
can take place only in spite of the uniform constitutional

Visions to the contr LT
i ary, gving rise to the uni a s
mutional violations’. que paradox of ‘benign




